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AMERICAN 

PVERSIGHT 


Mmch 18, 2019 


VIA ELECTRONIC MAIL 


Michael Mjuquis 

Freedom of Information Officer 

Department of Healtli and Hnman Services 

Hnbert H. Hnmphrey Bnilding, Room 729H 

200 Independence Avenue SW 

Washington, DC 20201 

FOIAReqnest@hhs.gov 

Re: Freedom of Information Act Request 

Deiu' Mr. Maixjnis: 

Pnrsnimt to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, and Depiu Pnent of Healtli 
and Hnman Semces (HHS) implementing regnlations, 45 C.F.R. Part 5, Americim Oversight 
makes tire following request for records. 

Requested Records 

American Oversight recpiests that HHS produce the following witliin twenty business days: 

All records reflecting commnnications (inclnding emails, email attachments, text messages, 
messages on messaging platforms (such as Slack, GChat or Google Hangouts, Lync, Sk}qre, or 
WhatsApp), telephone call logs, calendiu' invitations, calendar enpies, meeting notices, meeting 
agendas, talking points, any himdwritten or elecPonic notes taken dnring any oral commnnications, 
snmmaries of imy oral commnnications, or other materials reflecting commnnications) between 
Secretar y Alex Aziu' or any person cornrnnnicating on his behalf, such as schedulers or assistants, 
and any of the individnals or entities listed below: 

1) Eli Lilly and Company 

2) Lilly USA, EEC 

3) Healtlrciue Leadership Council 

4) HMS Holdings, Inc. 

5) Biotechnology Innovation Organization 

6) Seraphim SPategies, EEC 

Please provide all responsive records from Jannaiy' 29, 2018, to the date the search is 
conducted. 
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In addition to die records recjnested above, Americim Oversight iilso recjnests records describing 
the processing of dris recjnest, inclnding records snfficient to identify search terms nsed imd 
locations and cnstodiims searched and any tiacking sheets nsed to tiack tire processing of tiiis 
recjnest. If yonr agency nses FOIA cjnestionnaires or certifications completed by indmdnal 
cnstodians or components to determine whetlrer tirey possess responsive materials or to describe 
how tirey condncted searches, we also recjnest any snch records prepared in connection witir tire 
processing of tiris recjnest. 

American Oversight seeks all responsive records regiu dless of format, medinnr, or physical 
characteristics. In condncting yonr search, please nnderstcmd tire terms “record,” “clocnnrent,” curd 
“inforrrratioir” iir tireir broadest sense, to iirclnde imy written, h^pecl, recorded, graphic, priirted, or 
anclio material of any kind. We seek records of imy kiircl, iirclnding electroiric records, andiotapes, 
videotapes, imd photographs, as well as letters, emails, facsimiles, telephoire messages, voice mail 
messages imd trcmscripts, notes, or minntes of imy meetings, telephone conversatioirs or 
cliscnssioirs. Onr recjnest iirclndes airy attachments to tirese records. No category of material should 
be omitted from search, collection, and production. 

Please seiu ch all records regiu ding agency bnsiness. You may not exclude searches of files or 
emails in the personal custody of your officials, such as personal email accounts. Records of 
official business conducted using unofficial systems or stored outside of official files ai e subject to 
tire Federal Records Act and FOIA.' It is not adequate to rely on policies and procedures that 
require officials to move such information to official systems within a certain period of time; 
American Oversight has a right to records contained in those files even if material has not yet been 
moved to official systems or if officials have, through negligence or willfulness, failed to meet their 
obfigations." 

In addition, please note tirat in conducting a “reasonable seiuclr” as recjuired by law, you must 
employ tire most up-to-date technologies and tools available, in addition to seiuches by individual 
custodians likely to have respoirsive infornratioir. Receirt techirology may have reirdered HHS’s 
prior FOIA practices unreasonable. In light of the government-wide requirements to manage 
inf ormation electronically by the end of 2016 , it is no longer reasonable to rely exclusively on 


' See Competitive Enter. Inst v. Office ofSci. & Tech. Policy, 827 F.3d 145, 149—50 (D.C. Cir. 
2016); cf.Judicnil Watch, Inc. v. Kerry, 844 F.3d 952, 955-56 (D.C. Cir. 2016). 

" See Competitive Enter. Inst v. Office ofSci. & Tech. Policy, No. 14-cv-765, slip op. at 8 (D.D.C. 
Dec. 12, 2016) (“The Governnreirt argues tirat because tire ageircy had a policy rerjuiring [tire 
offrcirrl] to forwru d all of his enrrrils from his [persoirrrl] accomrt to his busiiress email, tire 
[persoiral] accomrt oirly coirtrriirs duplicate ageircy records at best. Therefore, tire Goverirnrent 
clairrrs tirat airy h^qrotiretical deletion of tire [personal account] emails would still leave a copy of 
those records intact in [tire official’s] work email. However, policies are raiely followed to 
perfection by imyone. At tiris stage of tire case, tire Court cimnot assume tirat each imd every work- 
related email in tire [personal] account was duplicated in [tire official’s] work email account.” 
(citations omitted)). 
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custodian-driven searches." Furthermore, agencies that have adopted the National Archives and 
Records Administration (NARA) Capstone program, or similar pohcies, now maintain emails in a 
form that is reasonably likely to be more complete than individual custodians’ files. For exjimple, a 
custodian may have deleted a responsive email from his or her email prognmi, but HHS’s 
ju'chiving tools would capture tliat emjiil under Capstone. Accordingly, Americjm Oversight insists 
that HHS use tire most up-to-date technologies to seaich for responsive information and take steps 
to ensure tliat tire most complete repositories of information iu e seai ched. American Oversight is 
avjiilable to work witlr you to craft appropriate search terms. However, custodian searches are still 
required; agencies may not have direct access to files stored in .PST files, outside of network 
drives, in paper format, or in personal email accounts. 

Under tire FOIA Improvement Act of 2016, agencies must adopt a presumption of disclosure, 
witliholding information “only if. . . disclosure would Inum jm interest protected by an exemption” 
or “disclosure is prohibited by law.” * If it is your position tliat any portion of tire reijuested records 
is exempt from disclosure, American Oversight reijuests tliat you provide an index of tliose 
documents as required under Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert denied, 415 
U.S. 977 (1974). As you jue awiue, a Vaughn index must describe each document claimed as 
exempt witli sufficient specificity “to permit a reasoned judgment as to whetlier tlie material is 
actually exempt under FOIA.”’ Moreover, tlie Vaughn index “must describe each document or 
portion tliereof witliheld, and for each witliholding it must discuss tlie conseijuences of disclosing 
the sought-jifter information.”'’ Further, “tlie witliholding agency must supply ‘a relatively detailed 
justification, specifically identifying tlie reasons why a particulai' exemption is relevant and 
correlating tliose claims witli tlie piu ticubu' part of a witliheld document to which tliey apply. 

In die event some portions of tlie recjuested records are properly exempt from disclosure, please 
disclose any reasonably segregahle non-exempt portions of tlie recjuested records. If it is your 
position tliat a document contains non-exempt segments, but tliat tliose non-exempt segments m e 
so dispersed tliroughout die document as to make segregation impossible, please state what 
portion of die document is non-exempt, mid how die materijd is dispersed diroughout die 
document." Claims of nonsegregahility must be made widi die same degree of detail as reijuired for 


" Presidentiid Memorandum—Mimaging Government Records, 76 Fed. Reg. 75,423 (Nov. 28, 

2011), https://ohaniawhitehouse.m'chives.gov/die-press-office/2011/11/28/presidentiid- 
nieniorimduni-nianaging-governnient-records; Office of Mgnit. & Budget, Exec. Office of die 
President, Memormidum for die Heads of Executive Departments & Independent Agencies, 
“Managing Government Records Directive,” M-12-18 (Aug. 24, 2012), 
https://www.mdiives.gov/files/records-nignit/ni-12-18.pdf. 

‘EOIAImprovement Actof 2016 § 2 (Pub. E. No. 114-185). 

* Founding Church of Scientology v. Bell, 603 E.2d 945, 949 (D.C. Cir. 1979). 

*’ Kingv. U.S. Dep’t of Justice, 830 E.2d 210, 223—24 (D.C. Cir. 1987) (emphases in origimd). 

' Id. at 224 (citing Mead Data Cential, Inc. v. U.S. Depl of the Air Force, 566 E.2d 242, 251 (D.C. 
Cir. 1977)). 

" Mead Data Central, 566 E.2d at 261. 


3 


HHS-19-0361 



Case l:19-cv-02577-RCL Document 1-1 Filed 08/27/19 Page 5 of 7 


cbiims of exemptions in a Vaughn index. If a recpiest is denied in whole, please state speciliciilly 
that it is not reasonable to segregate portions of the record for release. 

You should institute a preservation hold on information responsive to this request Americjm 
Oversight intends to pnrsne all legal avenues to enforce its right of access under FOIA, inclnding 
litigation if necessiny. Accordingly, HHS is on notice that litigation is reasonably foreseeable. 

To ensnre that this recpiest is properly constmed, tlrat sear ches are condncted in an adecjnate bnt 
efficient manner, and that extianeons costs ar e not incnrred, Americrm Oversight welcomes an 
opportnniy to discnss its reqnest with yon before yon nndertake yonr seruch or incnr search or 
dnplicatiorr costs. By workirrg together at the ontset, Anrericrm Oversight arrd HHS carr decrease 
the likelihood of costly arrd tirrre-corrsnrrrirrg litigatiorr irr tire fntnre. 

Where possible, please provide resporrsive rrraterial irr electrorric forrrrat by errrail or irr PDF or 
TIF forrrrat orr a USB drive. Please serrd arry resporrsive rrraterial beirrg serrt by rrrail to Arrrericarr 
Oversight, 1030 Id"’ Str eet NW, Snite B2d5, Washirrgtorr, DC 20005. If it will accelerate release of 
resporrsive records to Anrericarr Oversight, please also provide resporrsive rrraterirrl orr a rollirrg 
basis. 


Fee Waiver Request 

hr accordrmce witlr 5 U.S.C. § 552(a)(4)(A)(in) arrd 45 C.F.R. § 5 .54, Arrrericarr Oversight requests 
a witiver of fees associated witlr processirrg this request for records. The subject of this request 
corrcems tire operatiorrs of the federal goverrrrrrerrt, rmd the disclosures will likely corrtr ibute to a 
better urrderstrmdirrg of relevarrt goverrrrrrerrt procedures by the gerreral public irr a sigrrifrcrmt way." 
Moreover, the reriuest is prirrrar ily arrd furrdarrrerrtrrlly for rrorr-corrrrrrercial purposes.'" 

Arrrer icarr Oversight recjnests a waiver of fees because disclosure of tire requested irrforrrratiorr is irr 
the public irrterest because it is likely to corrti ibute sigrrifrcrmtly to public urrderstrmdirrg of the 
operatiorrs or activities of the goverrrrrrerrt." The disclosure of the irrforrrratiorr sought urrder this 
recjuest will docurrrerrt arrd reveal the operatiorrs of tire federal goverrrrrrerrt, irrchrdirrg how offrcirrls 
corrduct the public’s busirress. Specifically, tire recjuest will shed light crrr tire actiorrs erf tire top 
officirrl at HHS. The errtities irrehrded irr this recjuest rue orgrmizatiorrs irr which Mr. Azar held 
jrositiorrs prior to errterirrg tire goverrrrrrerrt. He was tlrerefore recused from workirrg orr rrratters 
irrvolving tlrcrse errtities.'" The public deserwes to krrow whetlrer Mr. Azar' is ccrrrrplying witlr his 
etlricrrl obligatiorrs irr that regard. 


" 45 C.F.R. § 5.54(a). 

Id. 

" 45 C.F.R. § 5.54(b)(1), (2)(i)-(ii). 

'" Letter frorrr Sec. Alex Azar to Elizabeth Fischrrrarrrr, HHS Desigrrated Agerrcy Ethics Officirrl 
(New. 14, 2017), 

httDs://extaDDs2.oge.gcw/2Q 1/Presiclen.rrsf/PAS+Irrclex/887E()3D69D 1C482B852581 DE()()4CQC8 

A/$EIEE/Azar.%2()Alex%2()M.%2Q%2QfinalEA.pclf . 
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This request is primarily and fundamentally not for commercial purposes.'^ As a 501(c)(3) 
nonprofit, American Oversight does not have a commercial purpose and dre release of the 
information re(}uested is not in American Oversight’s financial interest. Americim Oversight’s 
mission is to promote transpiuenc}^ in government, to educate the public about government 
activities, and to ensure die accountability of government officiids. American Oversight uses die 
information gathered, and its amdysis of it, to educate the public through reports, press releases, or 
other media. American Oversight idso makes materials it gadiers available on its public website luid 
promotes their availability on sociid media platforms, such as Facebook and Twitter." American 
Oversight has demonstrated its commitment to the public disclosure of documents and creadon of 
editorial content. For eximiple, after receiving records regarding an ethics waiver received by a 
senior DOJ attorney,'’ American Oversight prompdy posted die records to its website and 
published lui imalysis of what the records reflected about DOJ’s process for ediics waivers."’ As 
another example, American Oversight has a project called “Audit die Wall,” where the 
organization is gathering luid imalyzing information and commenting on public releases of 
information related to the adminisqation’s proposed consq uction of a barrier idong the U.S.- 
Mexico border." Accordingly, American Oversight qualifies for a fee waiver. 

Conclusion 


We share a common mission to promote Uimsparency in government. American Oversight looks 
foivvai'd to working witii your agency on diis recjnest. If you do not understand any part of this 
recjuest, have any ciuestions, or foresee any problems in fully releasing die requested records, 
please contact Sar a Creighton at foia@americanoversight.org or 202-869-5245. Also, if American 


45 C.F.R. § 5.54(b)(3)(i)-(ii). 

“ American Oversight currently has approximately 12,200 page likes on Facebook and 54,100 
followers on Twitter. American Oversight, FACEBOOK, https://www.facebook.com/weareoversight/ 
(last visited Miu'. 15, 2019); Americim Oversight (©weineoversight), Twitter, 
https://trvitter.com/weareoversight (last visited Feb. 6, 2019). 

" DOJ Records Relating to Solicitor Generali Noel Francisco’s Recusal, AMERICAN OVERSIGHT, 
https://www.americanoversight.org/docnment/doi-civil-division-response-noel-frimcisco- 

compliimce . 

"’ Francisco & the Fravel Ban: What We Learned from the DOJ Documents, AMERICAN 
Oversight, https://www.americanoversight.org/francisco-the-travel-ban-what-we-learned-from- 
thedoj-documents . 

" Audit die Wall, AMERICAN OVERSIGHT, https://www.americanoversight.org/invesdgation/andit- 
the-widl. 
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Oversight’s request for a fee wjiiver is not granted in full, please contact us immediately upon 
making such a determination. 


Sincerely, 



Austin R. Evers 
Executive Director 
American Oversight 
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